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VALIDITY OF LOAN AGREEMENT 


An agreement under which a loan on a paid-up policy 
was negotiated provided that, in case the cash sur- 
render value which would be allowed on the policy at 
the next anniversary was less than the amount of the 
loan plus interest accrued up to that time, the policy 
would be deemed surrendered and null and void in the 
event of the insured’s failure to pay the loan or any 
interest upon the due date. A statute of the State of 
Illinois provides that no policy of life insurance shall 
contain a provision for forfeiture because of failure to 

See repay a loan or pay the interest thereon while the 
Please Route to: ee total indebtedness on the policy is less than the loan 
Sac value thereof. 


Surrender Claimed by Company 


In the case of Keeley v. The Mutual Life Insurance 
Company of New York, an insured, who had applied 
for and received a loan on his policy under an agree- 
ment as above described, defaulted in his interest pay- 
ments and, pursuant to the terms of the loan note, the 
interest was added to the amount of the principal. At 
the time of his death, the total indebtedness was less 
than the loan value of the policy, but the amount of 
indebtedness which would have become due by the 
next anniversary of the policy would have exceeded 
the loan value as of that date, and under the loan 
agreement the company declared the policy sur- 
rendered. Plaintiff claimed, however, that under the 
statute above cited the provision of the loan agreement 
was invalid. 


Court’s Ruling 


The policy itself contained no provision which was 
in conflict with the statute. The United States Circuit 
Court of Appeals for the Seventh Circuit held, how- 
ever, that the defendant could not do indirectly in a 
loan agreement that which is prohibited directly in 
the policy and that the loan agreement as to the pro- 
hibited provision was inoperative. See {[ 501,380. 
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% FIRE AND CASUALTY 


Constructive Total Loss.—Plaintiff brought suit on four tor- 
nado policies, insuring a barge and dance floor, which 
was blown across the river and upon the opposite shore. He 
was unable to remove it, but dismantled the dance floor 
and sold the barge. Defendant insurers were held liable 
under the policies, the court finding a constructive total 
loss and prorating the amount of the sale price of the barge 
among the insurers. (Kenny, Jr. v. Occidental Ins. Co. of 
San Francisco, Calif., Etc.; Same v. The Hartford Fire Ins. 
Co., Etc.; Same v. Phoenix-Assurance Co., Lid., of London, 
Etc.; Same v. The World Fire and Marine Ins. Co., Etc., Ohio 
Ct. of App.). . .J 300,359. 


Loss by Fire of Use and Occupancy.—In a suit on a policy 
insuring plaintiff against loss of use and occupancy of 
certain premises resulting from fire, formal proof of loss 
was not required because the insurer had full knowledge 
of the nature of plaintiff’s loss. Insurer was also estopped 
from setting up a breach of the sole and unconditional 
ownership clause in the policy because it had knowledge 
that plaintiff's sole ownership was inconsistent with the 
facts. (Telesky v. Fidelity Guaranty Fire Corp., Pa. Superior 
Court). . . J 300,360. 


Construction of Lightning Clause of Policy.—Protection 
against loss by lightning was provided plaintiff on a rider 
to his fire insurance policy which stated that it was subject 
to the terms and conditions of the pots. The policy 
required suit within one year after a fire. There being no 
fire the date from which plaintiff’s loss by fire could be 
measured, said limitation in the policy was held inapplicable 
to the lightning clause. (Forman, Admx. v. The Home Ins. 
Co., New York, New York City Ct., City of New York, Kings 
County Spec. Term.).. .{ 300,361. 


Extraordinary Repairs to Building.—Plaintiff’s husband was 
killed when the elevator in insureds’ building fell while he 
was engaged in repairing damage caused to the building 
by fire. Such repairs were considered extraordinary and 
were excluded from the coverage of insureds’ liability pol- 
icy; therefore, plaintiff was not permitted to recover from 


their insurer_the amount of a judgment obtained against 
insureds. (Courtney v. The Ocean Accident and Guaranty 


Corp., Mo. Supreme Ct.) . . .f 300,362 
Robbery of Food Market.—The general manager of the insured 


food market was taken from his home and forced by thieves 
to open the store safe. Insured was not permitted to 
recover on its insurance policy for loss sustained by the 
robbery because there was no custodian on duty at the 
time of the robbery as required by the insurance policy. 
(A. J. Bayless Markets v. The Ohio Casualty Ins. Co., Ariz. 
Supreme Ct.) . . . 300,363. 


Constitutionality of Statutory Proviso.—Statutory proviso pro- 
viding that no license or privilege tax or other charge for 
the privilege of doing business could be levied upon any 
fire insurance company writing industrial insurance by a 
municipality was held to apply only to premiums collected 
by said companies on industrial policies but not to premiums 
collected on other types of insurance; such a classification 
was proper. (Ex parte, City of Birmingham; In re: City of 
Birmingham v. The Home Ins. Co., Ala. Supreme Ct.)... 
{ 300,364. 


% NEGLIGENCE 
(Other than Automobile) 


Malpractice.—Plaintiff brought an action against defendant 

ponents and health foundation for damages suffered by 

er as a result of the negligence of defendants in treating 

her for an illness. Judgment for plaintiff was affirmed, as 

the evidence showed that the physicians were negligent in not 

following through on plaintiff’s case, in having neglected 

her case, and in having completely abandoned same after 

they had assumed to be plaintiff's physicians. (Baird v. 

The National Health Foundation et al., Kansas City Ct. of 
App., Mo.). . .§ 401,488. 


__July 11, 19% 


Property Damage.—Claimant brought an action to recover 


damages to ice houses and ice stored therein occasioned 
by flooding. The evidence showed that the State recon. 
structed a highway and raised the elevation without enlarg. 
ing the orifice of the culvert. Judgment for claimant based 
on a finding that the highway was defective in that the 
culvert was inadequate was sustained by the evidence 
(Wallace Pond Ice Co. v. State of N. Y., N. Y. Supreme Ct. 
App. Div.) . . .] 401,502. : 


Icy Sidewalk.—In an action to recover damages for injuries 


sustained by a pedestrian as the result of a fall on an icy 
sidewalk, an instruction properly required the jury to find 
that the ice rendered the sidewalk not reasonably safe for 
travel and had remained at the place of the accident long 
enough to give notice to the city of its existence in sufficient 
time for the city in the exercise of ordinary care to have 
removed it before the injury occurred. (Walsh v. City of 
St. Louis, Mo. Supreme Ct.) . . .J 401,489. 


Governmental Function.—A city is engaged in the exercise of 


a governmental function in the maintenance and operation 
of a sewerage system for the sanitation of the city and 
the health of its citizens and is not liable for the negligence 
of its servants in the operation thereof. (Gotcher et us. 0, 
City of Farmersville, Tex. Ct. of Civ. App.) ... 401,491. 


Evidence of Prior Accidents.—In an action to recover damages 


for injuries sustained as the result of a defective sidewalk, 
evidence that there had been prior accidents at the place 
where plaintiff was injured was competent to show notice 
or knowledge of such defect in the walk to the city, but not 
to show acts of negligence. (White v. City of Rockford, 
Ill. App. Ct.). . . 401,493. 

Municipality’s Notice of Defect.—Plaintiff brought an action 
for damages for personal injuries resulting from a fall 
alleged to have been caused by a defect in the sidewalk. 
It was within the province of the jury to find that the defect 
had existed so long and was so obvious that the city should 
have discovered and remedied it. (City of Birmingham v. 
Wood, Ala. Supreme Ct.).. . 401,505. 


County’s Notice of Defect.—A person injured on a county 
bridge is not entitled to recover unless the county author- 
ities knew of the defect in the bridge or unless the defective 
condition, if such, had existed for such length of time that 
knowledge thereof, on the part of the county authorities, 
would be presumed. (Cobb County v. Clanton, Ga, Ct. of 


App.).. . 1 401,506. 


Employee’s Negligence.—In an action for negligence plaintiff 


recovered judgment for injuries suffered by reason of a 
steel frame that was placed in a reclining position against 
a steel pillar in a building under construction, falling upon 
him. While there was no direct evidence as to who placed 
the frame in the position from which it fell, there was 
evidence from which the jury could infer that it was placed 
there by the employees of defendant. (Carosella v. Drago 
et al., N. Y. Supreme Ct., App. Div.) . . .[ 401,500 


Municipal Regulation.—Plaintiff sued for personal injuries re- 


ceived in defendant’s theatre when she fell over some tem- 
porary steps which led to the stage. A municipal regulation 
regulating the use of public steps was inapplicable, as the 
regulation dealt with steps as steps, not with steps as 
obstructions. (Perry v. District Amusement Corp., U 
Ct. of App., D. of C.).. .7 401,494. 


Removal of Electric Pole.—One who is traveling along a public 
highway and comes upon electric wires and a fallen pole 
in the traveled portion thereof, with nothing to indicate 
that it is a dangerous wire, may voluntarily attempt t 
remove it from the highway if he does so in a careful and 
prudent — (Wolfinger v. Shaw, Neb. Supreme Ct.) 

Pedestrian Injured.—Plaintiff was injured by a fall when her 
foot caught in a depression in the pavement at a point in the 
street that defendant was required to repair. Plaintiff was 
not barred by contributory negligence, as the evidence 
showed that the crowd passing in front of her was so dens 
that she could not see the defect. (Hardiman v. Pittsburg 
Rys. Co., Pa. Supreme Ct.) . . .] 401,498. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


ene RR AIRONET IA ARREARS I AE I ENE AEROS SY Re 


Issue of Damages.—In an action against defendant railroads, 
the plaintiff pleaded and proved the difference in the market 
value of the cattle which was the measure of the shipper’s 
damages. To add to this damage sums expended for the 
care and treatment of the cattle amounted to a double 
recovery under the pleadings and facts of the case. (Pan- 
handle & Santa Fe Ry. Co. et al. v. Montgomery, Tex. Ct. of 
Civ. App.) . . .{ 401,490. 


Contributory Negligence.—In an action to recover damages, if 
the jury found that plaintiff was rendered unconscious by 
being struck by defendant’s train and remained upon the 
track until run over by a second train of defendant, any 
negligence of which plaintiff might have been guilty in not 
avoiding the first train would not prevent recovery for the 
injuries suffered from the latter train. (Kinderavich v. 
Palmer et al., Conn. Supreme Ct. of Err.) ... 401,492. 


Excessive Speed.—Decedent was killed, while crossing the 
tracks of defendant railroad, when he was struck by a pas- 
senger train. The train which struck decedent was moving 
from sixty to eighty miles per hour in violation of a city 
ordinance. This excessive speed, coupled with the ob- 
structed view of the track upon which the train was moving, 
made the question of defendant’s negligence one for the 
jury. (Colwell, Admr. v. Pennsylvania R. R. Co., U. S.C. C. 
A,, 7th C.). . .7 401,495. 


Cause of Accident.—Where it was purely a matter of conjec- 
ture as to when or how decedent came in contact with 
defendant’s train, it was error for the trial court in the 
action to recover for wrongful death, not to direct a verdict 
for defendant. (Mo. Pacific R. R. Co. v. Campbell, Admr., 
Ark. Supreme Ct.). . . J 401,497. 


Lessor of Street Car Track.—Defendant street car company, 
who owned the track, was held liable for the negligent 
operation of a street car by another carrier who was using 
the tracks with the permission of defendant. (/ndianapolts 
Rys., Inc, v. Boyer, Ind. App. Ct.) . . .§ 401,503. 


Street Car Passenger.—Plaintiff, while @ pessenger on defend- 


ant’s street car, stood up unsupported in front of his seat 
with his arm projected out to the window next to which 
he was standing and as a result of a series of allegédly 
violent jerks he was thrown first forwards and then back- 
wards, The trial court properly found that plaintiff's own 
evidence convicted him of contributory negligence, as a 
matter of law. (Staller et al. v. Philadelphia Rapid Transit 
Co., Pa. Supreme Ct.). . .§ 401,499. 


Wrongful Death.—Plaintiff’s decedent was struck and killed 
by a northbound street car as he was crossing the street 
pursuant to boarding a southbound street car. The lights 
were in decedent’s favor when he started to cross the street, 
but changed while he was crossing and decedent walked 
into the corner of an approaching car. Recovery was denied 
as decedent’s death was caused by his own negligence. 
(Beaulieu, Admr. v. City of Detroit et al., Mich. Supreme 
Ct.). . . 401,504. 


Instruction on Degree of Care.—Plaintiff brought an action 
to recover damages for personal injuries sustained as the 
result of being thrown to the floor of a subway car in 
which she was a passenger, due to the sudden jerk of the train. 
The trial court erred in charging the jury, under the cir- 
cumstances that defendant had the duty to exercise the 
highest degree of care and caution in the operation of its 
train that human skill and prudence could suggest. (Glick, 
Exrz. et al. v. N. Y. Rapid Transit Corp., N. Y. Supreme 
Ct. App. Div.).. .9 401,501. 


* LIFE x 


Lapsed Policies—Reinstatement Refused.—An insurance com- 
pany was held not liable to an insured for premiums paid 
on certain policies which had been allowed to lapse and 
which the insurance company refused to reinstate on the 
ground that the insured’s evidence of insurability at that 
time was not satisfactory. (Kash v. Sun Life Assurance Co. 
of Canada, Pa. Superior Ct.) .. . 501,375. 


Equitable Relief Denied Insurance Company.—An insurance 


company was held not to be entitled to a determination 
of its liability under policies issued to an insured who was 
subsequently murdered by the beneficiary since the matters 
alleged in its petition were all proper matters for defense 
in any action which the beneficiary might bring under the 
policies. (Prudential Ins. Co. of America v. Moore, Pa. 
Supreme Ct.).. .§ 501,367. 


Change of Beneficiary Ineffective-——Under facts which were 


sufficient to show that the change of beneficiary which was 
made by the insured was induced by the undue influence 
of a young woman with whom he had become infatuated, 
it was held that the change was ineffective and that his 
wife, the former beneficiary, was entitled to the proceeds 
of the policy. (New York Life Insurance Co. v. Caylor et al., 
Tenn. Supreme Ct.) . . .7 501,370. 


Right to Change Beneficiary.—Plaintiff, as alleged beneficiary, 


sought to recover upon two policies of insurance issued 
upon the life of his nephew, who had disappeared from the 
state. Upon the named beneficiary’s death, plaintiff made 
application to the company to have himself designated as 
the beneficiary. The court denied plaintiff a recovery, stat- 
ing that the right to make any subsequent designation of 
beneficiary was solely that of the insured, and since he had 
not done so, plaintiff was not the proper person to enforce 
ayment of the policies. (Field v. John Hancock Mutual 
Fite Insurance Company of Boston, Mass., St. Louis Ct. of 
App., Mo.). . .§ 501,378 


Insurable Interest—Assignment of Policies—An assignee of 


policies who has no insurable interest in the life of the 
insured but who pays the premiums falling due after the 
assignment is not entitled to recover thereon under the law 
of Pennsylvania. (Werenzinski v. Prudential Ins. Co. of 
America, Pa. Supreme Ct.) . . .§ 501,365. 


Application Filled Out by Agent—Defendant insurer’s con- 


tention that a policy issued on the life of the insured was 
void because of false answers contained in the application 
for the policy was held to be without merit since the 
answers in the application had been made by defendant's 
own agent, who had knowledge of all matters germane 
to the questions of the insured’s history and condition. 
(Longo v. John Hancock Mutual Life Insurance Company, 
St. Louis Ct. of App., Mo.). . . J 501,379. 


Health of Insured When Policy Issued.—The question as to 


whether a doctor’s statements included in a report which 
were furnished as proof of the insured’s death were binding 
on the beneficiary who sought to recover under the policy 
was held to be for the jury in view of plaintiff’s evidence 
to show that the insured was in good health when the 
policy was issued. eee v. The National Life and 
Accident Ins. Co., Kansas City Ct. of App., Mo.). . . 501,371. 


Death to Follow Injuries Within Ninety Days.—Provision 


providing for double indemnity in the event of the death 
of the insured within ninety days following accidental in- 
juries which are the sole and independent cause of death 
was not applicable where part of the injuries which caused 
death were sustained some five months before death. (Side- 
botham v. Metropolitan Life Ins. Co., Pa. Supreme Ct.)... 


{ 501,368. 


Cause of Disability.—Plaintiff’s failure to prove that the dis- 


ability for which he claimed benefits was due solely to 
accidental injury precluded his recovery and was ae 
for the direction of a verdict for the insurer. (Lucas v. 
Metropolitan Life Ins. Co., Pa. Supreme Ct.). . . 501,366. 


Decision as to Cessation of Disability—Letter of Superin- 


tendent of railroad relief department informing medical 
director that plaintiff was gainfully employed and that no 
further benefits were to be paid him was held to be a 
decision by said Superintendent from which plaintiff must 
take an appeal within thirty days or thereafter be barred 
from contesting said decision. (Spahr v. Pennsylvania Rail- 
road Co. et al., Pa. Superior Ct.) . . .] 501,369. 


Cause of Disability—Insurer’s Liability Limited—Under a 


policy providing that no benefits were to be paid where the 
insured’s disability was caused by a venereal disease, a 
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showing that the insured became totally insane and that 
such insanity was caused by paresis attributable to — 
demanded a judgment for the defendant insurer. (Rucker v. 
National Life & Accident Ins. Co., Ga. Ct. of App.) 

¥ 501,372. 


Reduction of Policy—Claim of Disability—An action by the 


insured wherein he sought to set aside a reduction of a 
policy and to recover disability benefits and which was 
dismissed by the District Court of Missouri was held to be 
res judicata of subsequent action by assignee of policy in 
which the latter sought to recover disability benefits as 
provided by the policy prior to the reduction. (Toucey v. 
New York Life Ins. Co., U. S. C. C. A, 8th C.).. .9.501,373. 


Proof of Disability—Under a claim of total disability, the 


nature and extent of such disability requiring determination 
by skilled and professional persons, proof of the claim must 
be made through such persons and the testimony of lay 
witnesses is insufficient to establish the claim. (Aetna Life 
Ins. Co, v. Goen, Okla. Supreme Ct.) . . .f 501,374. 


Disability Established—A showing that an insured’s inability 


to do substantially and practically any of the material acts 
necessary to carry on his usual business, or if while at- 
tempting to do such acts he is endangering his life, is 
sufficient to warrant a finding of total and permanent dis- 
abilit (Miceli v. The Equitable Life Assurance Society of 
the U. S., Neb. Supreme Ct.) . . . J 501,376. 


Continued Disability—Evidence Introduced.—In an action to 


force the insurer to continue making disability payments, 
the court did not err in receiving plaintiff's evidence to 
the effect that his disability continued, simply because plain- 
tiff would not travel some distance for a medical examination 
when he consented to be examined at the local sanitarium. 
(Harris v. New York Life Ins. Co., La. Supreme Ct.)... 
q 501,377. 
* 


* AUTOMOBILE 


Intersection Collision.—In a suit arising out of an intersection 


collision, there was conflicting evidence as to the speed 
of the respective cars and whether the driver on the stop 
street actually stopped his car. The jury’s verdict in favor 
of the driver on the through street was justified by the 
evidence. (Eliza Willett v. Bradas & Gheens, Inc., et al.; 
John Willett v. Same, Ky. Ct. of App.) . . .§ 703,015. 


Collision Between Taxicab and Automobile.—Plaintiff testified 


that the automobile in which she was riding came to a 
complete stop before entering the intersection where it was 
struck by a taxicab. Despite this testimony, it was held 
error for the court to fail to instruct the jury as to the 
automobile driver’s duty to bring his car to a complete 
stop. The judgment entered for plaintiff was also reversed 
because the question of insurance was improperly injected 
into the trial of the case. (Randall, d.b.a. Red Top Cab Com- 
pany v. Mitchell, Ky. Ct. of App.) . . .] 703,017. 


Truck Occupant Killed.—Plaintiff sought to recover damages 


for the death of her husband who sustained fatal injuries 
when the truck in which he was riding collided with another 
truck at an intersection. The jury’s verdict, finding both 
drivers negligent was affirmed. The driver of the truck 
in which decedent was riding did not stop at the intersection 
and the other driver, who was on the right, forfeited his 
right of way by his excessive speed. (Mato, Exrx. v. Fahs, 
Jr., et al., Pa. Supreme Ct.). . .f 703,041. 


Purpose and Pleasure of Employee.—Plaintiff was injured 


when the automobile in which she was riding collided with 
a truck, driven by the individual defendant and owned by 
the corporate defendant. She was permitted to recover from 
the individual defendant, but the corporate defendant was 
exonerated from liability, the court holding that, at the 
time of the accident, the driver of the truck was acting for 
his own purpose and pleasure. (Vaden v. Holmes et al., 
Calif. Dist. Ct. of App.) . . .] 703,045. 


Right of Way at Intersection.—In a suit brought to recover 


damages for injuries arising out of an intersection collision, 
the court held that an erroneous instruction as to the right 
of way at intersection was not prejudicially so since the 


July 11, 1940 


question of right of way was not an issue under the admit- 
ted facts. The primary issues of negligence and contribu- 
tory negligence rested upon the acts of the parties at the 
moment of the collision, irrespective of the statutory pro- 
visions as to right of way. The uncontroverted evidence 
as to defendant’s manner of entering the intersection re- 
moved from the instruction any possible prejudice. (La- 
barthe v. McRae et al., Calif. Dist. Ct. of App.) . . . 703,049. 


Skidding Vehicles—Where defendant, while traveling on a 


road covered with packed snow and ice, skidded into the 
intersection with a through highway after applying her 
brakes at a stop sign, the court held that plaintiff was not 
entitled to recover fet or damages sustained in a collision with 
defendant’s car. A driver is not guilty of negligence where 
a violation occurs by reason of circumstances beyond his 
control and to which no voluntary wrongful act on his part 
contributes. (Martin v. Holway et al., Com. Supreme Ct.) 
. | 703,051. 


Contributory Negligence as a Matter of Law.—Plaintiff, who 


had the right of way at an intersection, was not held con- 
tributorily negligent in the ensuing collision because he 
failed to sufficiently slacken speed, to glance in defendant’s 
direction twice or to accurately judge defendant’s speed 
and distance from the intersection. (Norling v. Stempf 
et al., Minn. Supreme Ct.) . . .J 703,053. 


Detour Sign at Intersection—The evidence presented on the 


questions of defendant’s negligence and plaintiff’s contribu- 
tory negligence was held to be such as to require the sub- 
mission of the case to the jury in a suit brought by plaintiff 
to recover damages for the death of his son, death having 
resulted when plaintiff's car collided with defendant’s car 
as the latter emerged from behind a detour sign at an inter- 
section. The accident occurred in Indiana, (Vearn v. Crane, 
U.S. C. C. A., 7th C.)...9 703,059, 


Left Turn at Intersection.—In an action which arose out of a 


collision at an intersection, it was held that the auditor's 
report finding defendant free of negligence in turning left 
in front of plaintiff's approaching car lost its effect as 
prima facie evidence upon introduction of plaintiff's evidence 
and that it was error to direct a verdict for defendant. 
(Aromando v. Leach, Mass. Supreme Jud. Ct.).. 1 703,061. 


Negligent Parking of Bus.—Plaintiff’s intestate suffered fatal 


injuries as the result of being struck by an automobile 
as she was crossing a highway. The court held defendant 
bus driver liable on the ground that his negligence in park- 
ing his bus on the highway in such a manner as to obstruct 
the view of approaching automobiles was the proximate 
cause of the accident. The striking of the child by the 
automobile was held not to be an independent intervening 
cause but to be the natural and foreseeable result of the 
negligent parking of the bus. (Hart v. Call, Admr., Tenn. 
Supreme Ct.) . . .{ 703,037. 


Collision with Rear of Parked Vehicle—Plaintiff recovered 


for property damage sustained when his automobile col- 
lided with the rear of defendant’s truck which had been 
parked over the crest of a hill, the jury by its verdict finding 
defendant negligent and plaintiff i in the exercise of due care, 
(Mayak v. Edward J. Meyers Co., Ill. App. Ct.).. .] 703,031. 


Collision with Parked Vehicle—Plaintiff recovered damages 


for the wrongful death of her decedent who was killed 
when his automobile collided with defendant’s truck, parked 
in a public street, the jury by its verdict having found plain- 
tiff free from a rg negligence and Aelendaa Ruilty 
of negligence. (Krtil, Admx. v. City of New York, 
Supreme Ct., App. Div.) .. .¥ 703,032. 


Struck While Alighting from Parked Car.—As plaintiff was 


alighting from his parked car he saw defendant’s car ap- 
proaching on his side of the highway about 400 or 500 
feet away. He nevertheless proceeded to alight and was 
struck by the car. The court denied a recovery for the 
resulting injuries on the ground that ge! was guilty of 
contributory negligence as a matter of law when he — = 
ignore the approach of defendant’s car and stepped into its 
The accident occurred in Pennsylvania. (Valanda et al. v. 

& Reissman, Inc. et al., U.S. C. C. A., 3rd C.). . .9 703,035. 


rss 
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AUTOMOBILE—Continued 


Municipality’s Liability for Death of Minor.—Plaintiff alleged 
that his minor son was killed through the negligent opera- 
tion of a truck being used by the city for the purpose of 
repairing and maintaining its streets. Said allegation was 
held insufficient to establish liability of the city under the 
enabling act holding the city responsible for injuries inflicted 
through a defect in any street or by reason of defect or 
mismanagement of anything under its control. (Athanas, 
Admr. v. The City of Spartanburg, S. C. Supreme Ct.) 

1 703,016. 


Minor Injured—Defendant was held liable for injuries sus- 
tained by minor plaintiff when said minor was struck by 
defendant’s car as he emerged from behind a wagon as he 
was crossing a street, the court finding that the evidence 
indicated a lack of proper control or a lack of proper atten- 
tion on the part of defendant which made it impossible 
for him to stop in time to avoid the injury. (Haas v. 
Wesley et al., Pa. Superior Ct.) . . .| 703,022. 


Minor Running Against Truck on School Grounds.—Plaintiff, 
a minor of sixteen years, was injured when she ran against 
a truck driven on a road within the school grounds. She 
was held contributorily negligent as a matter of law and 
denied recovery against the school district and those respon- 
sible for the operation of the truck. (Taylor v. Oakland 
Scavenger Co. et al., Calif. Dist. Ct. of App.).. . 703,024. 


Pedestrian Injured.—On defendants’ motion for rehearing, the 
court was asked to withdraw and rewrite its former opinion 
so as to include a more detailed statement of facts, and 
to incorporate into the rewritten opinion findings of the 
lower court that plaintiff walked into the side of defendants’ 
automobile and was crossing the street at a point other than a 
crosswalk. The court denied the motion on the ground that the 
facts offered in support of defendants’ contention were evi- 
dentiary facts for the consideration of the jury; no useful 
purpose would have been served by setting out in the 
opinion all of the evidence on these questions. (Fronczek 
v. Sink et al., Wis. Supreme Ct.) . . .f 703,014. 


Pedestrian Injured at Intersection—In making a left turn 
onto an intersecting street, defendant’s bumper struck plain- 
tiff, a pedestrian who was crossing the street. Contrary 
to defendant’s version of the accident, plaintiff contended 
that she was walking in the pedestrian lane and that 
defendant was on the wrong side. There being evidence 
to substantiate plaintiff’s claim, the court affirmed the trial 
court’s order granting a new trial at the instance of plaintiff. 
(Van Antwerp v. Smith, Calif. Dist. Ct. of App.) . . .[ 703,027. 


Negligence of Truck Driver.—A judgment recovered by plain- 
tiff who was struck by defendant’s truck was affirmed on 
appeal, the court holding that the jury could reasonably 
have concluded that the driver of the truck was negligent 
in not seeing and avoiding the injury, either by stopping 
his truck or turning it sufficiently to the right to avoid 
striking plaintiff. (Keeling v. Neuss Floor Covering Com- 
pany, Inc. et al., Conn. Supreme Ct. of Err.) . . .] 703,050. 


Liability of Association of Independent Taxicab Owners.— 
Plaintiff, a pedestrian, was struck by a Diamond taxicab, 
the driver of which was unknown. Diamond cabs were 
individually owned and operated under rules and regula- 
tions of an association of which the owners were members. 
There being evidence of divided control of the drivers of 
said cabs and an absence of evidence as to actual ownership, 
the jury were warranted in holding the association responsi- 
ble. (Association of Independent Taxi Operators, Inc., Etc. 
v. Kern, Admx., Md, Ct. of App.) . . .f 703,056. 


Exclusion Clause of Policy.—Defendant was held not liable 
for injuries suffered by an employee of plaintiff while said 
employee was being transported to work in the insured 
vehicle on the ground that this transportation was a part 
of the contract of employment. The court concluded that 
the employee was injured while engaged in the business 
of the insured and that these injuries, therefore, were ex- 
cluded from the general coverage of the policy. (Green v. 
The Travelers Insurance Company, N. Y. Supreme Ct., App. 
Div.) . . .] 703,023. 


Jurors’ Interest in Insurance Companies.—Defendant, on ap- 
peal, assigned as error the action of the trial judge permit- 
ting plaintiff’s counsel to interrogate jurors as to their 
interest in insurance companies. The court stated that this 
right of plaintiff’s counsel is upheld so long as he acts in 
good faith for the purpose of ascertaining the qualifications 
of the jurors and not for the purpose of informing them that 
an insurance company is back of defendant. (Lunn v. Ealy, 
Tenn. Supreme Ct.).. . f 703,036. 


Validity of Release.—Plaintiff, as administrator, in reply to a 
special defense alleging that a release had been executed 
by plaintiff, stated that the release had been fraudulently 
obtained as the result of his reliance upon certain untrue 
statements made by defendant’s insurer. The court held 
that the evidence did not warrant a finding that plaintiff 
had relied on the alleged untrue statements, since the facts 
showed that the decision to sign said release rested with the 
brothers of plaintiff’s intestate, and not with plaintiff. 
(Ringel, Admzx. v. Pearson, Ill. App. Ct.) . . .] 703,048. 


Appraisal of Truck Destroyed by Fire—The court refused to 
set aside the award of two appraisers and an umpire, 
selected under the terms of an insurance policy insuring 
the owner of a truck and trailer against loss by fire, there 
being no evidence of partiality, fraud, collusion or mistake. 
(Providence Washington Insurance Co. v. Farmers Elevator 
Co., Inc., Tex. Ct. of Civ. App.) . . .[ 703,054. 


Destruction of Mortgaged Truck by Fire.—A judgment entered 
on a directed verdict in favor of insured and his mortgagee 
on a fire insurance policy was reversed for the reason that 
a disputable question regarding the actual value of the 
insured truck at the time of its destruction was presented 
and should have been submitted to the jury because defend- 
ant insurer’s liability was limited to that amount. (Com- 
mercial Standard Ins. Co. v. First State Bank of Vernon 
et al., Tex. Ct. of Civ. App.) . . .| 703,055. 


Defective Condition of Hand Brake on Truck.—In an action 
brought to recover damages for personal injuries sustained, 
a judgment in favor of defendant was reversed as being 
against the weight of the evidence, plaintiff having estab- 
lished the defective condition of the hand brake on defend- 
ant’s truck and defendant’s knowledge thereof. (Passzehl 
v. Metropolitan Distributors, Inc., N. Y. Supreme Ct., App. 
Div.) . . .] 703,033. 


Employer-Employee Relationship.—Plaintiff drove certain 
berry pickers to and from his farm where they picked 
berries for him. On one of these trips a berry picker was 
injured and recovered a judgment against him. He was not 
permitted to recover the amount of this judgment against 
his public liability insurer, the court holding that said berry 
picker was one of insured’s employees at the time of the 
accident and hence excluded from the coverage of the pol- 
icy. (Green v. The Travelers Ins. Co., N. Y. Supreme Ct., 
App. Div.).. . J 703,038. 


Master and Servant Relationship.—An employee or defendant 
finance company asked a third person to help him repossess 
an automobile and said third person drove the automobile in 
such a manner as to injure a filling station employee. The 
finance company was not held responsible for the actions 
of the third person for the reason that the repossession 
of the car did not require his services. (White v. Consumers 
Finance Service, Inc., Pa. Supreme Ct.) . . . J 703,043. 


Overcrowding Automobile.—Two of plaintiffs’ minor children, 
one sixteen years of age and the other twenty years of age, 
were killed when the Ford coupe in which they were riding 
with three other persons collided with defendant’s truck. 
Defendant was not held answerable in damages for their 
deaths, the jury having found them contributorily negligent 
in overcrowding the automobile so as to interfere with the 
driver’s effective management of same. (Nelson et ux. v. 
Arrowhead Freight Lines, Lid.; Smith et ux. v. Same, Utah 
Supreme Ct.) .. .[ 703,044. 


Degree of Care—An order granting plaintiff, injured while 
riding as a guest in defendant’s car, a new trial was 
affirmed for the reason that the instructions given by the 
trial judge, requiring plaintiff to prove gross negligence on . 
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the part of defendant, were erroneous. In cases of this type 
the decisions of the Supreme Court of Pennsylvania hold 
that ordinary care is to be exercised by the driver and the 
absence of this degree of care is sufficient to establish liabil- 
ity. (Ravis v. Shehulskie, Pa. Supreme Ct.) .. .¥ 703,021. 


Occupant of Truck Injured.—In a suit in which plaintiff sought 
to recover for personal injuries sustained when defendant's 
driver started up a truck before she had completely seated 
herself, it was held error to deny her the right to show that 
a statement inconsistent with her testimony was filled out 
and given to her to sign by an agent of defendant’s insurer. 
(Smith v. Pacific Truck Express, Ore. Supreme Ct.)... 
{ 703,028. 


Automobile Guest Injured.—In a suit brought by an automo- 
bile guest to recover for personal injuries sustained when 
defendant drove the automobile off the highway on a curve, 
causing it to overturn, the trial court’s granting of a motion 
for a new trial at the instance of the guest was upheld, the 
appeal court finding no abuse of discretion. (Whitman v. 

ook, Ill. App. Ct.) . . .] 703,029. 


Railroad Crossing Collision Defendant railroad was held re- 
sponsible for personal injuries sustained by plaintiff when 
his car was struck by the tender of defendant’s train, the 
jury holding that dcndonte failure to give the statutory 
signal was the proximate cause of the accident and that 
plaintiff was in the exercise of ordinary care for his own 
safety. (Amos v. Terminal Railroad Association of St. Louis, 
St. Louis Ct. of App., Mo.). . .§ 703,040. 


Cloud of Smoke Over Highway.—Two vehicles, approaching 
on their own sides of the highway and in opposite direc- 
tions, were enveloped in a cloud of smoke and a collision 
occurred. The court refused to rule that the driver of one 
of the vehicles was obligated, under the humanitarian rule, 
to stop before entering the cloud of smoke. (Baker v. 
Wood et al., Mo. Supreme Ct.). . . 703,060. 


Humanitarian Doctrine.—Plaintiff was denied recovery for the 
death of her husband, there being ample evidence to show 
that he slipped and fell against or under the bus before 
it touched him. The jury was properly instructed on the 
humanitarian doctrine, no negligence arising thereunder un- 
til the person involved is actually in a position of peril. 
(Roach v. Kansas City Public Service Co., Mo. Supreme Ct.) 
.. .§[ 703,020. 


Bus Passenger Injured.—Plaintiff was denied recovery for 
injuries sustained when the bus in which he was riding 
collided with an automobile which had been traveling in the 
opposite direction, but skidded to the wrong side of the road 
in front of the bus. Upon proper instructions regarding a 
carrier’s liability for negligence, the jury returned a verdict 
in favor of those responsible for the operation of the bus. 
(Anderson v. Harrison et al., Wash. Supreme Ct.) . . .{ 703,026. 

Car Backed Into Traffic.—Plaintiff recovered a judgment for 
personal injuries and property damages sustained when 
defendant backed his car out of his garage onto the street 
and into plaintiff's approaching car, the court finding de- 
fendant admittedly negligent and plaintiff free of contrib- 
utory negligence. (Miller v. Odell, Ill. App. Ct.) . . . 703,030. 

Left-Hand Turn.—As plaintiff was making a left-hand turn 
his car collided with defendant’s automobile. Plaintiff 
charged that defendant negligently drove his car on the 
east side of the highway, and cut out to his right just before 
he would have collided with a truck which plaintiff had 
been following, and thereby struck plaintiff's automobile. 
The court denied a recovery on the ground that plaintiff 
failed to prove that defendant’s car, the truck and his own 
car reached the point of accident at the same time. (Shinn 
v. Joseph, Tenn. Supreme Ct.) . . .] 703,046. 

Motorcycle and Automobile Collide—The jury’s verdict in 
favor of defendant was found to be in accordance with the 
weight of the evidence in a suit brought by plaintiff to 
recover damages for injuries alleged to have been sustained 
when defendant suddenly decreased the speed of his auto- 
mobile, causing plaintiff, a motorcycle rider who was follow- 
ing his car, to collide with an approaching automobile in 
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order to avoid striking defendant’s car. 
son, Ill. App. Ct.) . . .] 703,047. 


U-Turn in Front of Approaching Car—When plaintiff came 
within twenty feet of defendant’s parked car, it started 
up and executed a U-turn in front of plaintiff's car and 
collision ensued. Defendant was held negligent as a matter 
of law and responsible for personal injuries and property 
Sue sustained by plaintiff. (Wendt v. Fintch et a 
Wis. Supreme Ct.)... 703,018. 7 


Head-On Collision.—Plaintiff was injured when the automobile’ 
in which he was riding collided head-on with an automobile, 
approaching from the opposite direction, which swereil 
to the wrong side to avoid a collision with a truck which 
turned across the road in front of it. It was held error to. 
dismiss plaintiff's action against the owner of the truck, 
(Caesar v. Phillips Petroleum Co., Okla. Supreme Ct.)... 
7 703,025. 


Driving on Left Side of Road.—There having been no finding 
that defendant’s driving on the left side of the road con- 
stituted negligence, there was no trespass upon which to 
predicate a suit against him for the death of a mule, ina 
county other than his domicile. (Bettis v. Watkins, Tex. Ct. 
of Civ. App.) . . . 703,019. 


Four Mules Killed.—Plaintiff alleged that four of his mules” 
were killed when they were struck in the head by a piece’ 
of wood extended from defendant’s truck. The evidence 
was conflicting and a strictly jury question was presented | 
on all issues and the jury’s verdict for plaintiff was held = 
to have been authorized under the law and the evidence. 
(Payne v. Cobb, Ga. Ct. of App.) . . .] 703,042. 


Liability for Medical Expenses.—Defendants settled with the 
injured person who did not claim any medical expenses. 7 
Thereafter, a charitable hospital sought to recover the’ 
amount of its services to said injured person and was denied. 
relief because its right under the statutes was one in tort” 
and the period of prescription had expired. (Peart v7 
Rykoski, Inc., La. Supreme Ct.) . . . | 703,039. 


Inadequacy of Damages.—Where the issues of defendant's” 
negligence, plaintiff’s contributory negligence, and the 

- amount of damages that plaintiff was entitled to recover™ 
were so separated by the instructions as to be considered 
separable issues, plaintiff was granted a new trial on the™ 
issue of damages alone. The court found that the jury,’ 
by the small amount of damages awarded to plaintiff, sought} 

to show their disapproval of his conduct in having with} 

him at the time of the accident a woman other than his7 
wife. (Dodson v. Raker, U. S. Dist. Ct. TIL.) . . 1 703,058. 5 


Survival of Action—The Supreme Court of Maine refused to® 
give effect to a retroactive provision of a New Brunswick § 
statute providing for survival of actions against the estate 7 
of a tortfeasor on the ground that to do so would seriously | 
interfere with the orderly settlement of the estate being } 
administered in a Maine probate court. The suit arose as 
the result of an automobile collision between a car in which 
plaintiffs, residents of New Brunswick, were riding, and a 
car owned by defendant’s intestate, a resident of Maine.) 
(Dalton, Pro Ami v. McLean, Admx., Me. Supreme Jud. Ct.) © 

. .§ 703,057. ‘ 


Newly Discovered Evidence.—Plaintiff failed to call as a wit- | 
ness a party who expressed a desire not “to get mixed up 7 
in such matters.” After a judgment for defendant, the trial 
court granted a motion for a new trial on the ground of 
newly discovered evidence. The court on appeal reversed 
this order, holding that plaintiff, having had knowledge of 
this witness’ information, and failing to call him in the first 7 
instance, was precluded from offering this party as a newly 
discovered witness. (Lewis v. Nichols, Ore. Supreme Ct.) ia 
1 703,034. cs a 

Right to Introduce Evidence after Resting.—In a suit in which § 
plaintiff sought to recover for property damages sustain 
in an automobile collision and defendants counterclaimed 
for their damages, it was held error to deny plaintiff the 
right to show his version of the accident after defendants 
had presented their evidence. (Seguin v. Berg, Adms., © 
N. Y. Supreme Ct., App. Div.). . .] 703,052. 
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